Proposed revisions/additions to RTP Guidelines 10-01-09 Working Draft version

Prepared by US EPA, Karina OConnor, Connell Dunning

Section 2.2 Land Use, Scenario, Regional Blueprint Planning and Coordination with the Sustainable Communities Strategy (SCS)

On page 33, EPA suggests revising the language in bullets 3 and 6 by combining the two bullets with the replacement language below which is consistent with federal recommendations for land use that is not consistent with historical trends.  Note that we are not proposing any changes to bullets #4 and #5.

REPLACE:

3. Encourage that there is a reasonable basis for the projected land uses included in the RTP and the SCS.

4. …

5. …

6. Encourage that the land use base for the regional blueprint and the SCS is consistent with federal regulations and current or projected local general plans.

WITH:
3. Where areas include strategies that result in land use changes different than historical trends, federal, state and local agencies should be consulted to reach agreement that the land use assumptions are reasonable, best available, and consistent with the transportation system planned to meet federal guidance on land use.

Similarly, on page 34, under Recommendations (Shoulds), please add the following language.

Recommendations (Shoulds)

Federal: When land use assumptions are radically different from historical, the consultation process should be used to determine why these assumptions are appropriate. The RTP should explain why the assumptions are appropriate.  In subsequent conformity determinations, land use assumptions should be reevaluated through the interagency consultation process.  

Section 2.3 Federal Requirements 

On page 35, EPA recommends some changes to the text to clarify the scope and regulatory references for the Transportation Conformity regulations.

REPLACE:

The Clean Air Act (42 USC 7506(c))”conformity” requirement ensures that Federal funding and approval are given to transportation plans, programs and projects that are consistent with the air quality goals established by a State Implementation Plan (SIP).  For MPO nonattainment regions, the MPO and FHWA are responsible for making the RTP conformity determination.  Both the MPO and FHWA must be able to determine that any new transportation projects will not cause new air quality violations, worsen existing violations or delay timely attainment of the National Ambient Air Quality Standards.  The transportation conformity rule (40 CFR Part 93) sets forth policy, criteria, and procedures for demonstrating and assuring conformity of transportation activities.   

…

Requirements (Shalls)

Federal: Title 23 CFR part 450

WITH:

Section 176(c) of the Clean Air Act (CAA), as amended (42 U.S.C. 7401 et seq. ), and the related requirements of 23 U.S.C. 109(j), “transportation conformity” requirement ensures that Federal funding and approval are given to transportation plans, programs and projects that are consistent with the air quality goals established by a State Implementation Plan (SIP).  For MPO nonattainment regions, the MPO and FHWA are responsible for making the RTP conformity determination.  Both the MPO and FHWA must be able to determine that any new transportation projects will not cause or contribute to any new air quality violations, worsen existing violations or delay timely attainment of the National Ambient Air Quality Standards or interim milestones.  The transportation conformity rule (40 CFR Part 93) sets forth policy, criteria, and procedures for demonstrating and assuring conformity of transportation activities.
…

Requirements (Shalls)

Federal: Title 23 CFR part 450 and Title 40 CFR Part 93

Section 3.0 Transportation Modeling / Projecting Future Demand and Section 3.1 RTP Modeling Requirements and Recommendations

On page 43, the guidelines indicate that DOT regulations “require only that the MPO have an analytical process in place for evaluating projects”.  This test implies that there are no federal requirements for modeling transportation projects.  However, as the guidelines correctly mentions later in section 3.1 D, areas that are nonattainment for air quality, subject to federal transportation conformity regulations and meet population levels, must use network-based travel models validated against observed counts according the best practices.  EPA suggests the following revisions on pages 43 and 48.  EPA also suggests moving the sentence that starts out with “Current FHWA and FTA planning…” to the end of the fourth paragraph.

REPLACE:

Current FHWA and FTA planning regulations require only that the MPO have an analytical process in place for evaluating projects.

…

D.  Regions with serious and above ozone or CO non-attainment.

Requirements:

1. These regions shall achieve the requirements of the Transportation Conformity Regulations of 40 CFR §93, meaning four-step models with full feedback across travel model steps and some sort of land use modeling.

….

Requirements (Shall)
Federal: Transportation Conformity Regulations of 40 CFR §93
State: None

WITH:

Current FHWA and FTA planning regulations require that the MPO have an analytical process in place for evaluating projects., and Transportation Conformity Regulations require that some area with significant air quality problems and population levels must meet specific modeling requirements.

…

D.  Regions with serious and above ozone or CO non-attainment with a metropolitan planning area containing a population over 200,000.

Requirements:

1. These regions shall achieve the requirements of the Transportation Conformity Regulations of 40 CFR §93, meaning four-step models with full feedback across travel model steps and supported by current and available documentation.

…

Requirements (Shall)
Federal: Transportation Conformity Regulations of 40 CFR §93.122

State: None

Section 4.10 Consultation and Coordination

US EPA recommends the following clarifications to the discussion of interagency consultation. 

REPLACE:

MPOs/RTPAs participate in air quality planning by providing vehicle counts for emissions inventories.  They also develop methods to reduce transportation related emissions.  This participation helps lay the groundwork for future SIP conformity determinations.  All MPOs/RTPAs in nonattainment and maintenance areas must coordinate the development of their RTPs with the Air Quality Management District(s) located within the MPOs region in order to ensure conformity with the SIP.  The federal Clean Air Act Amendments of 1990 requires SIP development to be coordinated with the transportation planning process (Title 42, Section 7504(b)).  Detailed requirements may also be found in 40 CFR 51 and 93 (Transportation Conformity rules). 

…

Requirements (Shalls)

Federal: None
State: None

WITH:

MPOs/RTPAs participate in air quality planning by providing vehicle counts for emissions inventories.  They also develop methods to reduce transportation related emissions.  This participation helps lay the groundwork for development of air quality plans and future conformity determinations to the plans.  All MPOs/RTPAs in nonattainment and maintenance areas must coordinate the development of their RTPs with the Air Quality Management District(s) located within the MPOs region, the California Air Resources Board, Caltrans, local transportation agencies, EPA, and DOT in order to ensure conformity with the SIP.  The federal Clean Air Act Amendments of 1990 requires SIP development to be coordinated with the transportation planning process (Title 42, Section 7504(b)).  Detailed requirements may also be found in 40 CFR 51 and 93 (Transportation Conformity rules). 

….

Requirements (Shalls)
Federal: Transportation Conformity Regulations of 40 CFR §93.105
State: None

Section 4.17 Consultation with Resource Agencies 
US EPA recommends revisions to this section in order to more clearly identify what SAFETEA-LU requires.

Requirements (Shalls)

Federal: Title 23 CFR part 450.322(g)(1) & (g)(2) requires MPOs to consult and compare plans, maps, and natural or historic resources with resource agencies, State and local agencies responsible for land use management, environmental protection, conservation, and historic preservation agencies. requires that the MPO shall consult, as appropriate, with State and local agencies responsible for land use management, natural resources, environmental protection, conservation, and historic preservation concerning the development of the transportation plan. The consultation shall involve, as appropriate: (1) Comparison of transportation plans with State conservation plans or maps, if available; or (2) Comparison of transportation plans to inventories of natural or historic resources, if available. In addition, the discussion of mitigation activities required by SAFETEA-LU section 450.322(f)(7) (and described more fully in Section 4.35 below) shall be developed in consultation with Federal, State, and Tribal land management, wildlife, and regulatory agencies.

Section 4.35 SAFETEA-LU Environmental Requirements

US EPA recommends revisions to this section in order to more clearly identify what SAFETEA-LU requires regarding identification of mitigation activities through the Regional Transportation Planning process. As currently written Section 4.35 summarizes the requirements, yet doesn’t include all important elements of the requirements. The proposed revisions identify the “shalls” identified in SAFETEA-LU and provide greater consistency

In addition, Page 107 of Section 4.37 states that “Title 23 CFR part 450.306(a)(5) requires that the metropolitan planning process addresses protection and enhancement of the environment, among other planning factors”. Yet this statement is included in a section titled “Key environmental considerations for best practices” (Section 4.37 – page 105). This is also followed up by a sentence in the “Best Practices” section that states, “Voluntarily addressing all of the applicable topics noted above during the preparation of the RTP would be considered as a best practice.” Because it is a requirement to address protection and enhancement of the environment, we are recommending that this Title 23 CFR part 450.306(a)(5) be identified in Section 4.35 as a “shall”, to be consistent with SAFETEA-LU. 

REPLACE:

Section 4.35 

Requirements (Shall)

Federal: SAFETEA-LU section 450.322(f)(7) now requires the RTP to contain a discussion of potential environmental mitigation areas and mitigation activities. Section 450.322(g)(1) and (2) require a comparison of the RTP with other environmental planning documents. 

WITH all in italics:

Requirements (Shall)

Federal: SAFETEA-LU section 450.322(f)(7) requires that the RTP shall include a discussion of types of potential environmental mitigation activities and potential areas to carry out these activities, including activities that may have the greatest potential to restore and maintain the environmental functions affected by the metropolitan transportation plan. The discussion shall be developed in consultation with Federal, State, and Tribal land management, wildlife, and regulatory agencies. 

SAFETEA-LU section 450.322(g)(1) and (2) requires that the MPO shall consult, as appropriate, with State and local agencies responsible for land use management, natural resources, environmental protection, conservation, and historic preservation concerning the development of the transportation plan. The consultation shall involve, as appropriate: (1) Comparison of transportation plans with State conservation plans or maps, if available; or (2) Comparison of transportation plans to inventories of natural or historic resources, if available.

SAFETEA-LU section 450.306(a)(5) requires that the metropolitan transportation planning process shall be continuous, cooperative, and comprehensive, and provide for consideration and implementation of projects, strategies, and services that will address the following factors…Protect and enhance the environment, promote energy conservation, improve the quality of life, and promote consistency between transportation improvements and State and local planned growth and economic development patterns. See Section 4.37 below for key environmental considerations for best practices.

Best Practices

Federal:
Advanced mitigation planning to identify areas for mitigation prior to project-by-project discussion is a best practice. Elkhorn Slough Early Mitigation Project and Regional Advanced Mitigation Planning (RAMP) are important examples of such efforts. Coordinating early with agencies responsible for project-level permitting can lead to identification of regional priority conservation areas and can lead to more effective mitigation.

http://elkhornslough.ucdavis.edu/
http://www.environment.fhwa.dot.gov/ecological/eco_index.asp

**************************

Section 4.39 Air Quality and Transportation Conformity

On October 8, 2009, EPA designated issued final designations for the final particulate standard (PM2.5), which was revised in 2006 to a level of 35 ug/m3.  This action designated one new county, Yuba as nonattainment.  Please add this area as nonattainment to the map on page 110.  EPA also suggests the following clarifications to the text on page 111.

REPLACE:

Once a non-attainment area meets the NAAQs, the U.S. EPA changes or redesignates the area as a “maintenance” area. 

….

Transportation conformity requirements apply to all U.S.EPA designated non-attainment and maintenance areas.  When areas are designated as non-attainment for the first time, a conformity determination must be made within one year of the effective date of the determination. RTP and FTIP amendments, Federal project approvals and Federal funding are all contingent upon the conformity determination that shows how the total emissions projected in the RTP and FTIP are within the emission limits or ‘budgets’ established in the SIP.  
….

Federal: 40 CFR 93.104(b)(3) and (c)(3) changes the required frequency of transportation conformity determinations for RTPs and FTIPs from three years to four years; 176(c)(2)(E) and 40 CFR 93.104(e) provide two years to determine conformity after new SIP motor vehicle emissions budgets are either found adequate, approved or promulgated; 176(c)(9) adds a one-year grace period before the consequences of a conformity lapse apply; 176(c)(4)(e) and 40CFR 93.105 provides streamlining requirements for conformity SIPs; and, 176(c)(8) and 40CFR 93.101 identifies procedures for areas to use in substituting or adding transportation control measures (TCMs) to approved SIPs.
WITH:

Once a non-attainment area meets the NAAQs, if the area develops a maintenance plan and submits a redesignation request, the U.S. EPA can change or redesignate the area as a “maintenance” area. 

….

Transportation conformity requirements apply to all U.S.EPA designated non-attainment and maintenance areas.  When areas are designated as non-attainment for the first time, a conformity determination must be made within one year of the effective date of the determination. RTP and FTIP amendments, Federal project approvals and Federal funding are all contingent upon the conformity determination that shows how the total emissions projected in the RTP and FTIP do not increase emissions beyond baseline emissions or are within the emission limits or ‘budgets’ established in the SIP.  
….

Federal: 40 CFR 93.104(b)(3) and (c)(3) changes the required frequency of transportation conformity determinations for RTPs and FTIPs from three years to four years; 176(c)(2)(E) and 40 CFR 93.104(e) provide two years to determine conformity after new SIP motor vehicle emissions budgets are either found adequate, approved or promulgated; 176(c)(9) and 40 CFR 94.104(b)(3) adds a one-year grace period before the consequences of a conformity lapse apply; 176(c)(4)(E) and 40CFR 93.105 provides streamlining requirements for conformity SIPs; and, 176(c)(8) and EPA’s policy January 2009 guidance (EPA420-B-09-002) identifies procedures for areas to use in substituting or adding transportation control measures (TCMs) to approved SIPs.
Section 4.40 Greenhouse Gas Emissions and Targets
On page 112 the guidelines contains a reference to greenhouse gas related language in an environmental protection act.  This is incorrect and EPA suggests the following replacement language.

REPLACE:

Currently, the federal government has several domestic and international voluntary programs designed to reduce greenhouse gas emissions. The United States Environmental Protection Agency has draft language to include greenhouse gasses in the environmental protection act.

WITH:

Currently, the federal government has several domestic and international voluntary programs designed to reduce greenhouse gas emissions. These programs do not contain regulatory programs the development of RTPs at this time, however there is proposed climate change legislation that could require consideration of greenhouse gas emissions into RTPs under federal regulations. United States Environmental Protection Agency will submit revisions to the guidelines if and when new federal regulations are developed.

Section 4.41 Contents of the Sustainable Communities Strategy (SCS)

Page 113 states that “The intent of the regional blueprint program is to identify land use, transportation, and environmental connections” and “The SCS is a continuation of this regional blueprint process which started in 2003”. Consideration of the environment is a key component to the three “E’s” within the regional blueprint process (Environment, Equity, Economy). Yet a challenge exists with a “sustainable community strategy” potentially being developed for multiple regions with extensive efforts to reduce greenhouse gas emissions and without due consideration to other environmental issues that are integral to creating sustainable communities. 

US EPA proposes revisions within the text of Section 4.41, as well as another SubSection within Section 4.41, to reflect the intent of the Blueprint program in integrating environmental considerations into Regional Blueprints, and ultimately into the SCS, beyond measures to reduce greenhouse gases. This is important if the SCS is considered a “continuation of the blueprint process” as identified on page 113. The revisions are provided with an understanding that the scope and definitions as provided for in CA Government Code Section 65080 cannot be changed. Rather, they are proposed in order to create a link between new SCS requirements and existing SAFETEA-LU requirements and to provide recommendations to avoid potential project-level resource/regulatory disputes at such time that Federal regulatory requirements, including Clean Water Act and Endangered Species Act, may affect what a region has identified as a “Sustainable Community Strategy”. For example, a recommended transportation/housing scenario that would affect sensitive resources may need to be altered in the future if such a scenario is not permittable under federal regulation.

Page 115. Identifying Land Uses in the SCS
Propose adding text in italics: 

MPOs are challenged, through development of the SCS, to encourage local jurisdictions to balance housing, jobs, services, education and recreation, and environmental protection.
Page 115. Identifying Land Uses in the SCS
Propose adding text in italics: 

The The SCS should contain a map or series of maps that will provide a visual reference of the various land uses within the region. Maps should show a balance between land use, housing,  and transportation, and environmental resources. Maps may display types of land use, including vacant developable land, potential development densities, and location of transit facilities as well as amenities and safe access to the transportation network for pedestrians and bicyclists. Maps may also display farmland, open space and resource areas, as well as land proposed for future conservation or mitigation.

Proposed Addition to Section 4.41 – New Sub-Section

Propose adding new Sub-section in italics below: 

Resource Areas, Open Space, and Environmental Protection

California Government Code Section 65080 requires that the SCS shall identify regional land uses, including resource areas and open space.  Based on reasonable land use assumptions, the SCS shall set forth the forecasted development pattern within the region. As a complement to forecasting the development pattern, through the RTP, MPOs can also identify a proposed resource area and open space pattern as well. 

As previously discussed in Section 4.35, SAFETEA-LU section 450.322(f)(7) requires that the RTP include a discussion of types of potential environmental mitigation activities and potential areas to carry out these activities, including activities that may have the greatest potential to restore and maintain the environmental functions affected by the metropolitan transportation plan. In addition, SAFETEA-LU section 450.322(g)(1) and (2) requires that the MPO shall consult, as appropriate, with State and local agencies responsible for land use management, natural resources, environmental protection, conservation, and historic preservation concerning the development of the transportation plan, including a comparison of transportation plans with State conservation plans or maps, if available, or comparison of transportation plans to inventories of natural or historic resources, if available.

In order to both comply with the requirements of CA Government Code Section 65080(b)(2)(b) as well as SAFETEA-LU sections 450.322(f)(7), 450.322(g)(1) and (2), MPOs may develop a Regional Open Space and Conservation Area Framework, or “Greenprint” which identifies existing resource areas such as parkland, forests, and designated conservation areas, as well as those targeted for existing or future protection due to presence of sensitive resources, high value aquatic resources, vernal pools, sensitive habitat, wildlife movement corridors, floodplains, etc. This would support the SAFETEA-LU requirements to “include a discussion of types of potential environmental mitigation activities and potential areas to carry out these activities” as well as supporting sustainable, livable communities. 
Section 4.41

Recommendations (Should) or Best Practices

Federal: MPOs should  demonstrate within the RTP how projected transportation and housing patterns will be implemented while avoiding impacts to resources (including, but not limited to: historical, cultural, endangered, threatened, and sensitive species habitat, aquatic resources, natural areas, open space, etc.) when forecasting development patterns within the region. Housing and transportation projects that my ultimately require federal action, approval, or funding will have to demonstrate compliance with federal environmental regulations at such time that projects are implemented. To insure greater success in developing an SCS that will not have to be modified, MPOs should identify how consideration of environmental resources has informed forecasted development and open/space conservation areas. 

