EXCERPT from January 5, 2010 Draft Guidelines, Sections 5.3 & 5.5

Chapter 5, RTP Environmental Considerations

5.3  SAFETEA-LU Environmental Requirements
SAFETEA-LU requirements in section 6001, Metropolitan Transportation Planning, that are intended to enhance the consideration of environmental issues in the transportation planning process.  Pursuant to Title 23 CFR 450.322, the RTP must provide a discussion of potential environmental mitigation activities and areas, including those mitigation activities that might maintain or restore the environment that is affected by the plan.  This mitigation discussion must happen in consultation with Federal, State and Tribal land management and wildlife regulatory agencies.  Additionally, SAFETEA-LU contains a planning process mandate that requires the MPO to compare the RTP with available State conservation plans or maps and inventories of natural or historic resources.  This comparison is facilitated by the requirement to “consult as appropriate with State and local agencies responsible for land use management, natural resources, environmental protection, conservation and historic preservation”.
Requirements (Shall)

Federal: 
Title 23 CFR Part 450.322(f)(7): 
Requires that the RTP shall include a discussion of types of potential environmental mitigation activities and potential areas to carry out these activities, including activities that may have the greatest potential to restore and maintain the environmental functions affected by the metropolitan transportation plan. The discussion shall be developed in consultation with Federal, State, and Tribal land management, wildlife, and regulatory agencies. 

Title 23 CFR Part 450.322(g)(1) and (2):
Requires that the MPO shall consult, as appropriate, with State and local agencies responsible for land use management, natural resources, environmental protection, conservation, and historic preservation concerning the development of the transportation plan. The consultation shall involve, as appropriate: (1) Comparison of transportation plans with State conservation plans or maps, if available; or (2) Comparison of transportation plans to inventories of natural or historic resources, if available.

Title 23 CFR Part 450.306(a)(5): 
Requires that the metropolitan transportation planning process shall be continuous, cooperative, and comprehensive, and provide for consideration and implementation of projects, strategies, and services that will address the following factors…Protect and enhance the environment, promote energy conservation, improve the quality of life, and promote consistency between transportation improvements and State and local planned growth and economic development patterns. See Section 5.5 for key environmental considerations for best practices as well as best practices described below.

State: None
Recommendations(Should)
Federal: None
State: None
Best Practices: Advanced mitigation planning to identify areas for mitigation prior to project-by-project discussion is a best practice. Elkhorn Slough Early Mitigation Project and Regional Advanced Mitigation Planning (RAMP) are important examples of such efforts. Coordinating early with agencies responsible for project-level permitting can lead to identification of regional priority conservation areas and to more effective mitigation.
http://elkhornslough.ucdavis.edu/

http://www.environment.fhwa.dot.gov/ecological/eco_index.asp
5.5  Key  Environmental Considerations for Best Practices

The intent of this section is to highlight those environmental resources that typically require avoidance alternatives and mitigation.  Taking these environmental resources and laws into account during the transportation planning process can expedite the delivery of the projects that are contained in the RTP.  The transportation planning process and the NEPA environmental analysis required during project delivery can work in tandem with the results of the transportation planning process informing the NEPA process.  The RTP can identify plan-level environmental constraints and consider potential impacts that could allow projects in the plan to be modified to avoid or minimize impacts.  For a more in-depth discussion of potential environmental impact and resource areas, please see Volume 1 of the Standard Environmental Reference at:

                   www.dot.ca.gov/SER.

During project delivery SAFETEA-LU Section 6002, (Efficient Environmental Reviews for Project Decision-making) sets forth a new environmental review process.  The first step under Section 6002 is to initiate the environmental review process by notifying FHWA’s Secretary of the type of work, termini, length, general location of the project, and a listing of anticipated federal permits.  One means of initiating the process is to include the required information in the discussion of each EIS-level project that is contained in the RTP.  The resource areas of concern are enumerated below.

Wetlands

Wetlands and other waters are protected under a number of laws and regulations, including the federal Clean Water Act, federal Executive Order for the Protection of Wetlands (E.O. 11990), and state Porter-Cologne Water Quality Control Act and parts of the state Fish and Game Code.  Section 404 of the Clean Water Act establishes a permit program that prohibits any discharge of dredged or fill material into wetlands or other “waters of the United States” if a practicable alternative exists that is less damaging to the aquatic environment or if the nation’s waters would be significantly degraded.  The Section 404 permit program is run by the U.S. Army Corps of Engineers (ACOE) with oversight by the U.S. Environmental Protection Agency (U.S. EPA).

The Executive Order for the Protection of Wetlands (E.O. 11990) states that a federal agency, such as the Federal Highway Administration, cannot undertake or provide assistance for new construction located in wetlands unless the head of the agency finds that there is no practicable alternative to the construction and the proposed project includes all practicable measures to minimize harm.

At the state level, primarily the Department of Fish and Game (CDFG) and the Regional Water Quality Control Boards (RWQCB) regulate wetlands and waters. (In certain circumstances, the California Coastal Commission or Bay Conservation and Development Commission may also be involved.)  Impacts on wetlands, lakes, streams or rivers may require a Lake or Streambed Alteration agreement with CDFG. The RWQCB issues water quality certifications in compliance with Section 401 of the Clean Water Act.

Parks, Refuges, Historic Sites

Section 4(f) of the Department of Transportation Act (Title 49 U.S.C. Section 303) states that FHWA and FTA may not approve the use of land from a significant publicly-owned park, recreation area, wildlife and waterfowl refuge, or any significant historic site unless a determination is made that there is no other feasible and prudent alternative to the use of that land.  Section 4(f) evaluations require the development of an avoidance alternative, however, if no feasible choices exist, extensive planning must be done to minimize harm to the property resulting from such use.

California Coastal Trail (CCT)

The CCT is a state mandated trail system pursuant to the passage of SB 908 in 2001. AB 1396 in 2007 added Section 65080.1 to the Government Code, which mandates that provision for the CCT be provided in each RTP. More information and guidance relative to the trail CCT can be found in Section 6.12 and at:

www.coastalconservancy.ca.gov
www.coastal.ca.gov
Floodplains

Executive Order 11988 (Floodplain Management) directs all federal agencies to refrain from conducting, supporting, or allowing actions in floodplains unless it is the only practicable alternative.

Threatened and Endangered Species

The primary federal law protecting threatened and endangered species is the federal Endangered Species Act (ESA) (Title 16 USC Section 1531 et seq.).  This act provides for the conservation of endangered and threatened species and the ecosystems upon which they depend.  Under Section 7 of this act, federal agencies, such as the Federal Highway Administration, are required to consult with the U.S. Fish and Wildlife Service (USFWS) and the National Marine Fisheries Service (NOAA Fisheries) to ensure that they are not taking actions likely to jeopardize the continued existence of listed species or destroy or adversely modify critical habitat. 

California has enacted a similar law at the state level, the California Endangered Species Act (CESA)(Fish and Game Code, 2050, et seq.).  CESA emphasizes early consultation to avoid potential impacts to rare, endangered, and threatened species and to develop appropriate planning to offset project caused losses of listed species populations and their essential habitats. 
Cumulative Impacts

As defined in CEQA, cumulative impacts refer to “two or more individual impacts that, when considered together, are considerable or that compound or increase other environmental impacts”.  Because the RTP addresses long-range future transportation improvements, cumulative impacts are inherent and need to be fully discussed within the environmental document.  Guidance on preparing cumulative impact analysis is available at:

                   http://www.dot.ca.gov/ser/cumulative_guidance/approach.htm.

Growth-Related Indirect Impacts

Growth-related indirect impacts are those impacts associated with a project or plan that would encourage or facilitate development or would change the location, rate, or type, or amount of growth.  RTPs typically contain proposed actions that will be built along a new alignment and/or provide new access and those are the types of projects that will typically require a growth-related impact analysis.  Where such impacts are identified, appropriate and reasonable steps to avoid or minimize indirect impacts can be considered early in the process, and incorporated into the RTP and its associated environmental document.  Additional guidance on growth-related indirect impacts is available at:

                  www.dot.ca.gov/ser/Growth-related_IndirectImpactAnalysis/gri_guidance.htm
Requirements (Shalls)

Federal: Title 23 CFR Part 450.306(a)(5) requires that the metropolitan planning process addresses protection and enhancement of the environment, among other planning factors
State: Government Code Section 65080(b)(2)(B)(v) requires that MPOs develop a sustainable communities strategy (which is part of the RTP) that shall gather and consider the best practically available scientific information regarding resource areas and farmland in the region as defined in Subdivisions (a) and (b) of Government Code Section 65080.01.
Recommendations (Shoulds)

Federal: Title 23 CFR 450.300 and Appendix A to Part 450 “Linking Planning and NEPA” describe the steps for streamlining the project delivery process by providing environmental information in the RTP. 

State: 
Best Practices:  Voluntarily addressing all of the applicable topics noted above during the preparation of the RTP would be considered as a best practice. As a best practice to comply with the requirements of CA Government Code Section 65080(b)(2)(B) as well as Title 23 CFR Parts 450.322(f)(7), 450.322(g)(1) and (2), MPOs may develop a Regional Open Space and Conservation Area Framework, or “Greenprint” which identifies existing resource areas such as farm and ranchland, parkland, forests and other natural resource areas with high carbon storage or sequestration capacity, designated conservation areas, as well as those targeted for existing or future protection due to presence of sensitive resources, high value aquatic resources, vernal pools, sensitive habitat, wildlife movement corridors, floodplains, etc. This would support the SAFETEA-LU requirements to “include a discussion of types of potential environmental mitigation activities and potential areas to carry out these activities” as well as supporting sustainable, livable communities. 
